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THE DOCTRINE OF CONTINUOUS VOYAGES » 

The doctrine of continuous voyages was developed by the English 
courts to defeat the devices by which American merchantmen endeav- 
ored to avoid the rule denying to neutrals in time of war the right to 
engage in a commerce from which they were excluded in time of peace. 
Under the system of colonial monopoly which then prevailed the trade 
with colonial possessions was confined to the ships of the home country. 
Colonists were regarded as the property of the mother country and as 
existing exclusively for her use and benefit. They were expected to 
supply markets for her manufactured goods and products for her 
markets. With respect to other countries colonies in a commercial 
sense had no existence. In theory, it has been said, the English colo- 
nies were no more to France than as if they were settlements in the 
mountains of the moon. For commercial purposes they were not on 
the same planet. Had they been annihilated it would have left no 
chasm in the commercial map of Germany. Had they been submerged 
the fact would have found its way into the chronicles of other coun- 
tries as an interesting event but nothing more. 

During the Seven Years' War the maritime supremacy of Great Bri- 
tain enabled her to sweep French commerce from the seas and thus 
destroy her carrying trade with her colonies. Unable to maintain 
the monopoly of this trade, France attempted to retain a part of its 
benefits by transferring it to the care of the neutral Dutch. At first 
the Dutch merchants were granted licenses, or passes which author- 
ized them to trade with the French colonies. But Great Britain, 
refusing to be thus deprived of the advantage she had gained, captured 
and condemned the ships upon the theory that they had forfeited 
their neutral character and had been in effect incorporated into the 
French marine. 2 The force of this contention was such that the French 

1 The Immanuel, 2 C. Rob. 186 (1799), Scott's Cases, 845, Sir Wm. Scott; 4 C. Rob. 
App. viii, n. 1; Anderson, History of Commerce, vol. i, p. 334. 

* Brymer v. Atkins, 1 H. Black. 165, 191, Lord Loughborough. In Berens v. Rucker 
1 W. Black. 314, Lord Mansfield said: "The rule is that if a neutral ship trades to a 
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government ceased to issue the licenses and thereafter threw the trade 
open to the Dutch without restrictions. The British, however, con- 
tinued to make prizes of the vessels and to condemn them on the ground 
that the trade was virtually French. 

In the closing years of the eighteenth century the British prize courts 
announced the general rule that a trade not open to neutrals in time 
of peace cannot be pursued by them in time of war, and asserted that 
the principle had been applied as the basis for the condemnation of the 
Dutch ships during the war of 1756. It is more than probable that 
this famous doctrine was an afterthought and that it should be known 
as the rule of the war of 1793. 3 Great Britain conceding that neutrals 
might continue their customary trade/ now denied their right to enter 
upon a traffic which she claimed was a direct interference with her 
maritime rights and which enabled the colonies to maintain themselves 
when they otherwise would have fallen into her possession as the nat- 
ural result of successful belligerent operations. It was argued that 

French Colony with all the privileges of a French ship and is thus adopted and 
naturalized, it must be looked upon as a French ship, and is liable to be taken. Not 
so, if she has only French produce on board, without taking it in at a French port: 
for it may be purchased of neutrals." 

3 Duer, Mar. Ins., vol. i, p. 762, n. 1; Madison's Examination of British Claims; 
Madison's Works, vol. 2, p. 226; Wheaton's Note on the Rule of the War of 1756, 1 
Wheat. (U. S.) App., p. 507; Pinckney's review of the British proceedings in the 
Memorial of the Baltimore Merchants, Wheaton's Life of Pinckney, p. 372; 1 Wheat. 
(U. S.) App., 506. For the British view, see The Practice of the British Prize Courts 
with Reference to the Colonial Trade of the Enemy during the American War, 6 C. 
Rob. App. iii. Jenkinson (Lord Liverpool), Discourse on the Conduct of Great 
Britain with Respect to Neutral Nations. This work was published in 1757, soon 
after the close of the war, and is apparently the only contemporaneous assertion of 
the principle or rule of the war of 1756. 

Duer contends that the rule was not enforced in any form by the English admiralty 
prior to 1756, that as then enforced it was founded on a different principle from 
that subsequently adopted and that during and after the American war it was 
explicitly abandoned and over-ruled by the Lords of Appeal and by the House of 
Lords. 

4 The claim of a right to prohibit all trade with an enemy had been definitely 
abandoned. See generally, Ward, Rights and Duties of Belligerents, p. 3; Jenkinson, 
Discourse, etc., p. 36; War with America, Edinburgh Review (Nov., 1812), vol. 
xx, p. 453; Hennebicq, Principes de Droit Maritime Compart; Speech of Erskine on 
the Orders in Council, 10 Cobbett, Pari. Deb. 935. In the Immanuel, 2 C. Rob. 198, 
Scott's Cases, 845, Sir William Scott said: "The general rule is that the neutral has the 
right to carry on, in time of war, his accustomed trade to the utmost extent of 
which that accustomed trade is capable." 
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neutrals could not properly claim the right to intrude into a commerce 
which had been uniformly closed to them and which had been forced 
open merely by the pressure of war. When an enemy under an entire 
inability to supply her colonies and carry their products, opened the 
trade to neutrals it was not an act of will but of necessity that changed 
the system; the change was the direct and unavoidable consequence 
of the compulsion of war. It was the measure not of the desires of the 
mother country but of the force of her enemies. 

" It is, " said Sir William Scott, 5 ' 'an indubitable right of a belligerent to 
possess himself of such places as of any other possession of his enemy. 
This is his common right but he has the certain means of carrying such 
a right into effect if he has a decided superiority at sea. Such colonies 
are dependent for their existence, as colonies, on foreign supplies. If 
they cannot be supplied and defended, they must fall to the belligerent, 
of course; and if the belligerent chooses to apply his means to such an 
object, what right has a third party perfectly neutral to step in and pre- 
vent the execution? No existing interest of his is affected by it; he 
can have no right to apply to his own use the beneficial consequences of 
the mere act of the belligerent and to say, 'True it is, you have by force 
of arms, forced such places out of the exclusive possession of the enemy, 
but I will share the benefit of the conquest and by sharing its benefits, 
prevent its progress.' " 

This rule, which was asserted to be the converse of the general prin- 
ciple that a neutral is entitled to continue his customary trade with 
the enemy during the war, was enforced by England throughout the 
period of the Napoleonic wars. Its soundness was denied by neutrals 
and the right to carry on a trade which had been closed during peace, 
formed one of the principles of the Armed Neutrality League of 1780. 
During the war between England and her colonies the so-called rule 
of the war of 1756 was not asserted by England and the Americans 
now claimed that if it had ever existed as a principle of international 
law, it had, through the acquiescence of the maritime powers ceased 
to have any vital force. But it is probable that Great Britain never 
consciously abandoned the principle as it appears to have been occa- 
sionally asserted and enforced. 

During the same period France announced that she had abandoned 
the system of monopoly and meant thereafter to throw open her entire 
colonial trade to the world. It is impossible to determine how far 

5 The Immanvd, 2 C. Rob. 186, Scott's Cas. 845. 
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this action of France and the apparent acquiescence of Great Britain 
during the American war was due to the prevalence of new ideas as 
to the proper policy of nations. It is certain that the public mind 
was undergoing change. Adam Smith was earnestly advocating the 
policy of entire freedom for the colonial trade and his views were 
accepted by many persons high in official life. In France similar senti- 
ments were sedulously cultivated by Mirabeau and the Economists. 
The inference that the change was due to the acceptance of the new 
ideas which were prevalent, is strengthened by the fact that numerous 
treaties were entered into about this time which threw open the colo- 
nial trade generally to all nations. 8 But Great Britain chose to regard 
the action of France as having been taken in contemplation of approach- 
ing war and refused to relax the rule or abandon what she claimed to 
be her belligerent rights. 7 These rights, as she defined them, were 
enforced with great strictness and numerous extensions against Ameri- 
can commerce. The American merchantmen bitterly complained that 
they had been encouraged to engage in the trade and their ships then 
suddenly seized and condemned through the unfair revival of an 
ancient and obsolete rule. 8 There followed a period of fierce belliger- 
ency during which Great Britain and France struck blindly at each other 
in utter disregard of the rights of neutrals. No attempt will now be 
made by anyone to justify the prohibitions and restrictions which 
were during this period imposed upon neutral commerce. Both bel- 
ligerents presumed to dictate the trade in which neutrals might engage. 
The Americans claimed that the so-called rule of the war of 1756 had 
been abandoned; that France no longer claimed a monopoly of her 
colonial trade; and that with the consent of Great Britain they had 
built up a trade with the French colonies which they were entitled to 
continue during the war under the principles which had long been 
accepted by maritime powers. They denied that the rule had ever 
been established as a principle of international law, and asserted the 
right to trade to and from all ports not blockaded and in all articles 
not contraband, although the trade had not been open to them in time 

6 See the treaties in Manning, Law of Nations, p. 198. 

7 See the statement of the Lord Chancellor in the Whileminam the Court of Appeals 
(1801), 4 C. Rob., App. xi. 

8 Henry Adams, History of the United States, vol. iii, p. 47. 
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of peace. In this they were vigorously and consistently supported 
by the government of the United States. It was insisted that the 
right of an independent power to treat in times of peace with every 
other nation for leave to trade with its colonies and to enter into any 
trade whether old or new was not in itself a violation of neutrality; 
that one state had nothing to do with the circumstances which induced 
another state to open its ports; and that the trade must have a direct 
reference to the hostile efforts of the belligerents like dealing in con- 
traband in order to render it a breach of neutrality. 8 

The force of the British argument in favor of the rule of the war 
of 1756, especially as applied to the colonial trade, seems to have 
appealed very strongly to many Americans. Chief Justice Marshall 
declined to express an opinion as to the correctness of the principle. 10 
Chancellor Kent thought that it might be fairly considered open to 
discussion, but that it was possible that if the United States should 
attain great maritime power and influence her people might be induced 
to feel more sensibly the weight of the arguments of foreign jurists 
and of the policy and equity of the rule." Judge Story expressed 
himself as clearly satisfied that the colonial trade between the mother 
country and the colonies cannot be thrown open merely in time of war. 12 
Wheaton expresses no definite opinion as to the soundness of the 
principle. 13 It never met with the approval of continental writers, 14 

"Monroe to Lord Mulgrave, Sept. 23, 1805, Madison's Examination of British 
Doctrine, etc. ; Pinckney's Memorial to Congress from the Merchants of Baltimore, 
1 Wheat. (U. S.), App., p. 507; Wheaton's Life of Pinckney, p. 72; Monroe to Madison, 
Aug. 20, 1805; State Papers, vol. iii, 105. 

10 The Commercen, 1 Wheaton (U. S.) 398. 

11 Kent's Commentaries, vol. i (12th ed.), p. 84. 

12 Story, Life and Letters of Joseph Story, vol. i, p. 287. 

13 Wheaton, Elements Int. Law (Dana's ed.), pt. iv, chap. 3, §27. 

H Bluntschli, Le Droit Int. Codifie, §§799, 800. See Calvo, Le Droit Int., torn 
iv, §2410. 

"La regie de 1756 a 6t6 declaree contraire aux principes internationaux par tous 
les publicistes modernes de quelque autoriti6 en AUemagne et en France, par Blunt- 
schli, Gessner, Geffcken, Kalterborn, Perels, De Boeck, Hautefeuille, Ortolan, par 
Calvo, par Wheaton, etc." Bonfils, Man. de Droit Int. Pub. (4 ed. Fauchille), §1534, 
p. 822 (1905). 

"Neanmoins, cette pretention est purement arbitrable; se livrer a un commerce 
inoffensif qu'un des belligerants permit, n'est pas un manque d'impartialit6, et 
c'est tout aussi peu une inmixtion dans les hostilites. C'est ce commerce des 
colonies qui a donne' naissance a la thebrie de la continuity de voyage." (Geff cken's 
Heffter, Le Droit Int., §166 note.) 
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although Hiibner, the especial champion of neutral rights, hesitated 
to claim the right to engage during a war in the colonial trade of 
a belligerent. 

"This trade," says he, 18 "may perhaps be considered unlawful, contrary 
to neutrality and constituting a direct interference in the war since neutral 
nations are not permitted to carry it on in times of peace. It is only 
open to them in time of war and on account of the war. On the estab- 
lishment of peace they are again excluded from it so that the commerce 
of neutrals with the colonies of a state at war appears to be subject to 
the rigorous law of war." Nevertheless he ingenuously adds, "I do 
not perceive why neutral states ought to refuse themselves so consider- 
able an advantage provided they abstain from furnishing the enemy's 
colonies with articles prohibited in times of war." 16 

Gessner says that it has been declared contrary to international prin- 
ciples by every jurist of repute in France and Germany. 17 English 
jurists almost without exception asserted that the rule was an estab- 
lished principle of international law, and Manning considered it one of 
the most reasonable that a belligerent could assert. 18 Hall, however, 
admits that it cannot be said to have been sanctioned by sufficient 
usage to render further debate unnecessary and that it is not easy 
to find a satisfactory answer to the arguments which may be urged 
on behalf of the right of neutrals to seize an occasion for extending 
their general commerce. 19 

The change in the colonial system and the provision of the declara- 
tion of Paris of 1856 that enemy's goods not contraband are not sub- 
ject to capture under a neutral flag, has deprived the rule of the war 
of 1756 of much of its former importance. But no reason is apparent 
why it may not be revived at any time should conditions arise which 
in the opinion of a maritime belligerent would justify such action. All 

15 De La Saisie des Batiments Neutres, torn, i, chap. 4, §6 (1759). The author of this 
work was sent by the Danish government to protest against the condemnation of 
the Dutch ships engaged in the trade with the French colonies. This book was the 
result of his mission. As to the author's attitude toward the claims of neutrals and 
belligerents, see Valin, Traite' des Prises, chap, v, §5. 

16 For comments upon this passage, see Phillimore, Int. Law, vol. iii, §221; 
Manning, Law of Nations, 199, 200. 

17 Gessner, Le Droit des Neutres, pp. 266, 275. See Rivier, Principes du Droit des 
Gens., torn. 2, p. 411. 

18 Manning, Law of Nations, p. 198. 

19 Hall, Int. Law (4th ed.), p. 642. 
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the great powers have not given their adherence to the declaration of 
Paris and nations still generally exclude foreign ships from partici- 
pation in their coasting trade. 20 

The rule of maritime law, as enforced by Great Britain during the 
period under consideration, permitted neutrals to continue their cus- 
tomary trade during a war, but forbade them to engage in a trade 
from which they had been excluded in time of peace. She conceded 
to the neutral the right to import the products of the enemy's colonies 
into a neutral country and to export the goods of a neutral country 
other than contraband, to any port of the enemy which was not 
blockaded. The inevitable result of this condition was the importa- 
tion of colonial goods into the country and their carriage from there 
to the belligerent. The law, according to the British view, contem- 
plated two distinct voyages and the efforts of the American traders 
to engage in the forbidden commerce by means of alleged colorable 
importations into American ports was met by the assertion that where 
the importation into the neutral country was not in good faith the 
voyage from the colonial port to the belligerent was in law but one 
voyage and the ship was therefore subject to capture at any time after 
its departure from the neutral port. The voyage from the neutral 
port was not a new and distinct voyage but a continuation of the 
original voyage by which the goods had been imported and the entire 
voyage, although circuitous, was as illegal as if the neutral port had been 
entirely omitted. 

" "Nor is it easy," says Hall, "to see that the question has necessarily lost its 
importance to the degree which is sometimes thought. The more widely the doctrine 
is acted upon, that enemy's goods are protected by a neutral vessel the more 
necessary it is to determine whether it ought to be governed in a particular case by 
exceptional considerations." (Int. Law (4 ed.), p. 663.) 

"The importance of the rule — vindicated again and again, as it was by Sir Wm. 
Scott — has been vastly decreased by the adoption in the declaration of Paris of the 
principle of the freedom in all cases of the neutral flag. But the neutral flag cannot 
save the blockade runner or the contraband trader: though the operation of the rule 
of 1756 is minimized, the principle is sound. Neutral trading now as always is 
subjected to the over-riding condition of abstention from active assistance of a bellig- 
erent; and if in the forgotten corners of the earth there be any commercial operation 
which is forbidden to foreigners in time of peace, these foreigners can have no sound 
ground for complaint should the opposing belligerent deny in time of war the privilege 
which the home state would, in the hour of its exigency, now accord." (Walker, 
Science of Int. Law, p. 261.) 

Other writers regard the principle as dead and buried. 
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It has been claimed that the theory of continuous voyages was first 
suggested by James Stephen, in the celebrated pamphlet, entitled War 
in Disguise. 21 This publication undoubtedly had some influence upon 
the conduct of Great Britain but it was not published until 1805, and 
the theory of continuous voyages was applied by Sir William Scott as 
early as the year 1800. It is interesting to note that it was first applied 
in favor of a neutral for the protection of a cargo which had gone from 
the neutral port of Hamburg to the belligerent port of Bordeaux and 
from there to the French port of San Domingo. The ship was cap- 
tured on the run from Bordeaux to San Domingo and the captor con- 
tended that by touching at Bordeaux with an entry and a form of 
importation, the goods were incorporated into the French commerce 
and should thereafter be considered as being carried from one French 
port to another. Sir William Scott declined to take this view and 
said: 22 

I incline to think that this would be much too rigorous an application 
of principles rather belonging to the revenue law of this kingdom — a 
system of law having little in common with the general prize law of 
nations — and that these goods are entitled to be considered as coming 
from Hamburg, the original port of shipment. 

The important and difficult question to be determined in all the 
cases in which the doctrine was applied was whether the importation 
into the neutral country had been made in good faith for the purpose 
of adding the goods to the common stock of the country, or was merely 
colorable and intended to conceal an original design of exportation 
to the belligerent country. 

" It is certainly true, " n said Sir William Scott, " that a continued voyage 
from the colony of the enemy to the mother country to any other ports 
but those of the country to which the vessel belongs, will subject the 
cargo to confiscation; and the only point which the court has to decide 
is whether the voyage in question is to be considered as a continued 
voyage or not. It is a question in its nature subject to very considerable 
difficulties in particular cases; and one on which the court must exercise 
its judgment with great caution on the special circumstances which com- 

31 Leslie Stephen, Life of J. F. Stephen, p. 19. 

32 The Immanuel, 2 C. Rob. 186, Scott's Cases, 845. See also an article in London 
Quarterly Rev., vol. vii, p. 6; Lyman's Diplomacy of the U. S., vol. ii, chap. 1; Whar- 
ton, Int. Law Dig., vol. iii, §388, p. 501. 

33 The Maria, 5 C. Rob. 365 (1805). 
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pose the substance of each case, and with great care not to attribute 
more weight to any particular fact than what it justly demands." 

The nature and sufficiency of the evidence required to show good 
faith importation into a country was first considered in the case of 
the Polly, 24 an American ship seized while on the voyage from the 
neutral port of Marblehead to a belligerent port of Spain. The goods 
had been brought from the port of Havana in a Spanish colony in the 
same vessel and on account of the same owners and had been landed 
at Marblehead while the ship was undergoing repairs. The duties had 
been paid to the United States but the captors contended that these 
facts were not sufficient to break the continuity of the voyage from 
Havana to Spain. To this Sir William Scott replied that an American 
had an undoubted right to import the produce of the Spanish colonies 
for his own use into his own country, and after he had imported it 
in good faith was at liberty to carry it on to the general commerce 
of Europe. Answering the contention that the landing of the goods 
and the payment of the duties were not sufficient evidence of good 
faith, the learned judge said: 

If these criteria are not to be resorted to, I should be at a loss to know 
what should be the test; and I am strongly disposed to hold that it 
would be sufficient that the goods should be landed and the duties paid. 

The evidence was held sufficient to show bona fide the importation 
and the cargo and the vessel were restored to the owners. 

The American merchants understood from this decision that the 
landing of the goods and the payment of the duties at the neutral port 
would be accepted by the English prize courts as conclusive evidence 
that the continuity of the voyage had been broken. In reliance upon 
this understanding they engaged largely in the trade with the Spanish 
a,nd French colonies and evidently treated the proceedings in the 
neutral port as a mere formality which imposed expense and trouble 
but did not otherwise interfere with the trade. Their point of view 
was radically different from that of the British government. They 
considered the trade as legitimate and the requirement of importation 
into a neutral port as a restriction wrongfully imposed by Great Britain. 
The British, on the other hand, regarded the trade as illegal and the 
attempt of the American traders to engage in it as improper and in 

24 The Polly, 2 C. Rob. 361 (1800). 
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both instances fraudulent. Upon this theory the attempt to carry 
the products of the colonies from a colonial port to the mother country 
was illegal and their passage through a neutral port by compliance 
with the mere forms of importation was a fraudulent attempt to do by 
indirection what was forbidden to be done directly. 

In December, 1805, the lords of appeal held in the Essex, 25 that 
while the landing of the goods and the payment of the duties was evi- 
dence of importation it was not conclusive evidence ; that the original 
intention of the importer to transship and export the colonial produce 
was the test of the continuity of the voyage and that this intention 
was to be ascertained from all the attending circumstances. Among 
these the landing of the goods and the payment of the duties had great 
probative value, but like other facts they might be merely colorable 
and designed to give a false appearance of importation where none was 
in fact intended. This decision struck a fatal blow at American com- 
merce and it was freely charged that a deliberate trap had been laid 
into which American vessels had been induced to enter under the belief 
that they were protected upon compliance with the requirements of 
the decision rendered five years before in the case of the Polly. In the 
famous case of the William™ Sir William Grant, in delivering the 
opinion of the court of appeals, reviewed the former cases and pro- 
ceeded to show that the Americans had no just ground for assuming 
that the court had held that the landing of the goods and the payment 
of the duties would be accepted as conclusive evidence of good faith 
importation into the country. There is no doubt but that many 
American merchants had entered upon this trade in good faith reliance 

25 The Essex, 5 C. Rob. 369 (1805); Duer, Mar. Ins., vol. i, p. 726. 

26 The William, 5 C. Rob. 395 (1806); Scott's Cas. 848. See also the statement of 
the doctrine in the Thomyris, Edwards 17. The cases in which the doctrine 
was applied are reviewed in Wildman's Int. Law, vol. 2, p. 65, et seg. In the Bermuda, 
3 Wall (U. S.), 514, 554, Chief Justice Chase said that Sir William Grant in the William 
established the rule which has never been shaken that even the landing of goods and 
payment of duties does not interrupt the continuity of the voyage of the cargo, 
unless there be an honest intention to bring them into the common stock of the country. 
If there be an intention formed either at the time of the original shipment or after- 
ward to send the goods forward to an unlawful destination the continuity of the 
voyage will not be broken as to the cargo by any transaction at the intermediate 
port. See also Opinions of the Attorneys-General of the U. S., vol. i, pp. 359-362, 
394-396. Atty. Gen. Wirt, while condemning the rule, approves as just in the abstract, 
the English principle of the continuity of voyages. 
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upon their consrtuction of the earlier decision. But it is clear that 
there was nothing in the decision which was inconsistent with the rule 
applied in the case of the William. 

In the course of the opinion in the William, Sir William Grant said 
that the act of shifting the cargo from the ship to the shore and from 
the shore back to the ship did not necessarily amount to the termina- 
tion of the voyage and the commencement of another. It might be 
wholly unconnected with any importation in the place where it was 
done. Suppose the landing to be merely for the purpose of airing 
or drying the goods or of repairing the ship, would any one think of 
describing the voyage as beginning at the place where it happened to 
become necessary to go through such a process? Again, let it be sup- 
posed that the party has a motive for desiring to make the voyage 
appear to begin at some other place than that of the original lading 
and that he lands the cargo purely and solely for the purpose to affirm 
that it was at such other place that the goods were taken onboard, would 
this contrivance at all alter the truth of the fact? Would not the real 
voyage still be from the place of the original shipment notwithstand- 
ing the attempt to give it the appearance of having begun from a differ- 
ent place? The truth may not always be discernible but when it is 
discovered it is according to the truth and not according to the fiction 
that we are to give the transaction its character and denomination. 
If the voyage from the place of lading be not really ended it matters 
not by what acts the party may have evinced his desire of making it 
appear to have ended. That these acts have been attended with 
trouble and expense cannot alter their effect. The trouble and expense 
may weigh as circumstances of evidence to show the purpose for which 
the acts were done but if the evasive purpose is admitted or proved 
a court can never be bound to accept as a substitute for the observance 
of the law the means which have been employed to cover a breach of 
it. Between the actual importation by which a voyage is really ended 
and the colorable importation which is to give it the appearance of 
being ended, there must necessarily be great resemblance. The acts 
to be done must be almost entirely the same but there is this difference 
between them. The landing of the cargo, the entry at the custom house 
and the payment of such duties as the law of the place requires, are 
necessary ingredients in a genuine importation; the true purpose of 
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the owner cannot be effected without them. But in a fictitious impor- 
tation they are mere voluntary ceremonies which have no natural con- 
nection with the purpose of sending on the cargo to another market 
and which, therefore, would never be resorted to by a person entertain- 
ing that purpose except with the view of giving to the voyage which 
he had resolved to continue, the appearance of being broken by an 
importation which he has resolved not really to make. 

As the American merchants were frequently attempting to evade 
the rule which forbade them to engage in this trade it was inevitable 
that the application of this doctrine should often result in the condem- 
nation of their property. Reading the decisions of the English prize 
courts more than a century after the passions of the time have sub- 
sided, it must be conceded that the law was usually applied with 
reasonable fairness and judicial discrimination. But as the American 
merchants never admitted the validity of the rule which forbade them 
to engage in the trade they naturally never acquiesced in the correct- 
ness and justice of the decisions. 

The theory of continuous voyages was thus developed and first 
applied in cases which grew out of the attempts of neutrals to engage 
in a trade which had been closed to them in time of peace and which 
was therefore forbidden in time of war. But no good reason has ever 
been given why the principle was not applicable to any voyage under- 
taken in violation of law. The theory is applicable when the object 
which the neutral is seeking to accomplish is forbidden. When it is 
attempted by resorting to several short voyages extending to the 
aggregate from A to C to carry goods from A to C which the law forbids 
to be carried from A to C, the several nominal voyages are treated in 
law as one continuous voyage from the port of departure to the port of 
ulterior destination. In the eye of the law, the entity is the chain and 
not one of the links of which it is composed. The different stages are 
fused into one voyage, the links of the chain are united and called a 
chain instead of a number of links. The ships were captured after 
they sailed from the neutral toward the belligerent port. But the 
British courts made the intention of the trader, when he left the initial 
belligerent port, manifested by the act of sailing and evidenced by the 
subsequent conduct, the test of the legality of the voyage. If the inten- 
tion was to go to the neutral port B and there deposit the cargo so 
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that it would be incorporated with the goods of the neutral country, 
well and good. But if the intention was to go to C for the market 
and realizing that if this fact was known the goods would be liable to 
capture from the time of leaving A, he went by way of B for the pur- 
pose of concealing the fact that the true destination from the first was 
C, the voyage was illegal from the first and the goods subject to capture 
notwithstanding the observance of certain formulae at the intermediate 
neutral port. If the doctrine itself is sound it applies to any voyage 
from A to C undertaken for a prohibited purpose. The early cases 
decided by the English courts dealt with attempts to engage in a pro- 
hibited colonial trade, but there is no reason for assuming that it would 
not have been applied to any other illegal trade. In fact, the case of 
the Eagle, decided May 10, 1803, shows that Sir William Scott regarded 
the doctrine as applicable to the carriage of contraband goods. In 
the case of the William, Sir William Grant refers to the case of 
the Eagle with approval. The cargo of the Eagle was brought from 
Bilboa to Philadelphia, where it was landed and after being reloaded in 
the same ship, was proceeding to Havana. The condemnation in the 
court below proceeded on the ground that the cargo was contraband 
of war. The only question in the court of appeals was with regard to 
the continuity of the voyage. From Sir William Grant's comment on 
the case there can be no doubt that he as well as Lord Stowell regarded 
the doctrine of the continuity of voyages as applicable to vessels 
engaged in carrying contraband goods. LordStowell'sstatement in the 
Imina, 27 that a vessel carrying contraband can only be captured while 
"in the actual prosecution of a voyage to an enemy's port," is often 
cited as proof that he did not consider the doctrine of continuous voy- 
ages applicable to the carriage of contraband. But this is a matter of 
the meaning of words. Under the doctrine of the continuity of voyages 
there can be no condemnation unless it is proven that the ship is 
engaged in a similated voyage to the neutral and an actual voyage to a 
belligerent port. Professor Westlake notes that Lord Stowell 

is sometimes quoted as if in the case of the Imina, he had condemned 
the application of a corresponding principle to the carriage of contraband 
of war. What, however, he said, namely, that the contraband goods must 
be taken, "in the actual prosecution" of the voyage to the enemy's port, 
was said with reference to the point that the proceeds cannot be taken 

The Imina, 3 C. Rob. 167; Scott's Cas. 776. 
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on the return voyage, and he was not thinking of the exact circumstances 
in which an enemy destination will be held actual. 28 

The cases of the Eagle and the Imina may also be reconciled, if it is 
necessary, on the theory that the Imina was a case of a ship with a 
false destination. 29 

Mr. Justice Story also considered the doctrine of continuous voyages 
as applicable to the carriage of contraband. 

"But it is argued," 30 he says, "that the doctrine [of contraband] cannot 
apply [to the present case] because the destination was to a neutral coun- 
try; and it is certainly true that goods destined for the use of a neutral 
country can never be deemed contraband, whatever may be their char- 
acter or however well adapted to warlike purposes. But if such goods 
are destined for the direct and avowed use of the enemy's army or navy, 
we should be glad to see an authority which countenances the exemption 
from forfeiture even though the property of a neutral. " 

In the same opinion, he says : 

But it is not the effect of a particular transaction that the law regards, 
it is the general tendency of such transactions to assist the military oper- 
ations of the enemy and the temptations which it presents to deviate 
from a strict neutrality. Nor do we perceive how the destination, to a 
neutral port can vary the application of this rule; it is only doing that 
indirectly which is prohibited in direct courses. 

The doctrine of continuous voyages was also recognized by the 
Supreme Court of the United States in a case which arose during the 
war between the United States and Mexico. The ship Admittance 
cleared from New Orleans for Honolulu with a cargo intended for sale 

28 Introduction to Takahashi's Int. Law during the Chino-Japanese War, p. xx. 
It is suggested that Lord Stowell did not regard a neutral destination of the ship as 
conclusive against the condemnation of contraband goods on board. 

39 In Smith & Sibley's Int. Law as interpreted during the Russo-Japanese War, p. 236, 
it is said: " It may, of course, be properly pointed out that the application of the doctrine 
of continuous voyages to the conveyance of contraband is hardly consistent with 
one of the best known of Lord Stowell's judgments, the Imina. But the case of the 
Eagle can be reconciled with even this last case, if it be treated as a case of a vessel 
with a false destination. There would appear to be considerable analogy between 
sailing under false papers from a neutral port to a belligerent port and sailing from 
a neutral (or belligerent) to a belligerent port via an interposed neutral port. 
There is the same fraud practiced on the other belligerent, and it is essential to 
recollect, as appears from Lord Stowell's judgments, that the ground of condemna- 
tion in the prize court of a belligerent is the fraud practiced on him under the neutral's 
flag." 

30 The Commercen, 1 Wheat. (TJ. S.) 382. 
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in a Mexican port. It was thus a case of illegal trading with the enemy 
and the fact that the goods were consigned to a party at a Mexican 
port was conclusive evidence of their ultimate destination. An attempt 
was made to show that the ship was bound for the neutral port of 
Honolulu but the court said that it appeared by the charter party that 
the interposition of the neutral port was not for the purpose of trade 
with, or transshipment at, the neutral port. 

"Attempts have been made," said Mr. Justice Daniel, "to evade the 
rule of public law, by the interposition of a neutral port between the 
shipment from the belligerent port and their ultimate destination in the 
enemy's country; but in all such cases the goods have been condemned 
as having been taken in a course of commerce rendering them liable to 
confiscation. " 81 

During the Crimean War, France applied the doctrine of continuous 
voyages to the carriage of contraband goods. 32 The Dutch ship, Frau 
Howina, was captured off Cape Rocca while on a voyage from Lisbon 
to the neutral port of Hamburg with a cargo of saltpeter described in 
the manifest and bills of lading simply as "goods." A hostile desti- 
nation overland into Russia was inferred from various circumstances, 
among the most important of which was the fact that Hamburg was 
already overstocked with saltpeter and that there was no such local 
commercial demand there for a further supply of that necessary ingre- 
dient of gunpowder as to attract foreign traders. The ship was cap- 
tured while on a voyage from one neutral port to another and the cargo 
was condemned because it appeared to the satisfaction of the court that 
it was destined by the owner from the first for, and was being carried 
to, a belligerent. As the real destination was shown to be Russia it 
was deemed immaterial whether the saltpeter was to be carried on by 
the ship to the Baltic or discharged at Hamburg and carried overland 
to Russia. It will be noted that the ship was captured before it arrived 
at the neutral port and the second stage of the carriage was to be 
either by water or land transportation. 

During the Civil War the United States applied the doctrine for the 

"Jeckerv. Mongomery, 18 How. (U.S.) 110. See also 18 How. (U. S.) 198. The 
idea that this case turned upon the construction of an act of Congress, and therefore 
"has nothing to do with the matter of continuous voyages" is without foundation. 
The point is that the court announced its adherence to the doctrine. 

32 Calvo, Le Droit Int. (4 ed.), torn, v, §§1961, 2767, where the judgment is printed 
in full. See also Revue de Droit Int., torn, xxi, p. 55. 
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purpose of preventing the carriage of contraband to the blockaded 
ports of the Southern Confederacy. By established British and Amer- 
ican usage a blockade runner is subject to capture at any time after 
leaving its home port with the intention of running an existing and 
publicly proclaimed blockade. 33 The same rule applies to the carriage 
of contraband to a belligerent. In considering the Civil War cases 
it must be remembered that the entire coast of the Confederacy was 
blockaded, and that both blockade running and the carriage of contra- 
band goods was involved in every attempt to carry goods of a contra- 
band nature to that coast. In order to restrict the danger area, ships 
engaged in the forbidden trade adopted the plan of clearing for neutral 
ports conveniently near the southern coast and there transshipping 
the goods to neutral vessels, especially adapted for the hazardous work 
of entering a confederate port. The advantages of the system were 
obvious. If the vessel was not subject to capture until after it left a 
neutral port such as Nassau, the danger line was brought within a few 
miles of the coast of the beUigerent. A small island near the coast of 
Florida, therefore, soon became the center of an important trade. Its 
harbor swarmed with innocent looking trading vessels and the United 
States government was asked to assume that they had no improper 
relations with other craft of race-horse type and notorious character 
which so frequently called at the port. The nature of the trade was 
notorious and it was commented upon by Lord Russell in the House 
of Lords and by Lord Lyons in a letter to Secretary Seward. It was 
in fact common knowledge that the entire trade was a gross manifest 
and palpable evasion of the recognized rules and requirements of the 
law of neutrality; that Nassau was a mere outpost for attack upon a 
friendly beUigerent by theoretical neutrals; a rendezvous for vessels 
engaged in a forbidden trade. The greater part of the transactions 
were conducted by, or under the immediate supervision of, confederate 
agents. On May 3, 1862, Commodore Bullock, the confederate nava 
agent in Europe, wrote to Mason that Frazer, Trenholm & Co., the 
confederate financial and commercial agents in London : 

say their ships are necessarily sailed under the British flag and the pres- 
ence on board of any person known to have been in the confederate 
service would compromise their character. 34 

33 The Advla, 176 U. S. 361. 

u Moore, Int. Arb., vol. i, p. 580; Int. Law Solutions (NavalWarCol.),1901,p.42. 
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On August 18, 1862, the government instructed the naval com- 
manders of the United States that a ship was not to be seized 

without a search carefully made so far as to render it reasonable to 
believe that she is engaged in carrying contraband of war for or to the 
insurgents or to their ports directly or indirectly by transshipment, or 
otherwise violating the blockade. 35 

About this time the American Minister in London gave to the British 
foreign office a list of vessels which were being prepared to engage 
in a trade with the Southern Confederacy in violation of the neutrality 
laws. All the vessels subsequently captured appeared upon this 
interesting list. 

The Dolphin™ was the first of a series of cases in which the doctrine 
of continuous voyages was applied. She was a steamer of apparent 
British ownership which was captured near Porto Rico, while osten- 
sibly on a voyage from Liverpool to Nassau with a cargo composed 
in part of goods contraband if destined for a belligerent country. Both 
ship and cargo were condemned by the district court. 

"The cutting up of the voyage into several parts, "said Judge Marvin, 
"by the intervention or proposed intervention of several intermediate 
ports may render it more difficult for cruisers or prize courts to deter- 
mine where the ultimate terminus is intended to be but it cannot make a 
voyage which in its nature is one, to become two or more voyages, nor 
make any of the parts of one entire voyage to become legal which would 
be illegal if not so divided. " 

The Pearl 37 was captured when about sixty miles from Nassau while 
on an ostensible voyage from Liverpool to Nassau. The district court 
was satisfied that the vessel was really on a voyage to Nassau and 
directed that the claimants of the vessel and the cargo should be allowed 
to produce further evidence touching the ownership of the vessel and 
cargo and the disposition to be made thereof after the arrival at Nassau. 
No additional evidence was taken under this order and the court 
directed the restitution of the ship and the cargo. On appeal the 

35 Official Records of the Union and Confederate Navies, Ser. 1, vol. i, p. 417. 
These instructions applied the doctrine in regard to captures which had been 
announced by the government of the United States at a very early date. On Feb. 1, 
1782, the congress of the confederation declared it lawful to capture and condemn 
"all contraband goods, wares and merchandise to whatever nations belonging, 
although found in a neutral bottom, if destined for the use of an enemy." 

38 The Dolphin, 7 Fed. Cas. 864 (1863). 

37 The Pearl, 19 Fed. Cas. 54; affm. 5 Wall. (U. S.) 578. 
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Supreme Court of the United States reversed this decision and con- 
demned both the ship and the cargo. 

In the case of the Stephen Hart 38 the principles involved received 
elaborate consideration. The schooner was captured on January 29, 
1862, while off the coast of Florida about twenty-five miles from Key 
West and about eighty-five miles from Port Yeacos, Cuba. She was 
loaded with army supplies and was bound ostensibly from London to 
Cuba. The government was able to show by evidence which was 
practically conclusive that the cargo of contraband goods was when 
it left London destined for delivery to the confederates either directly 
by the Stephen Hart or through transshipment at Cardenas to another 
vessel; that the vessel and the cargo were equally involved in the 
forbidden transaction and that the papers of the vessel were simulated 
and fraudulent. The mate swore that he knew the real destination 
of the cargo if not the vessel herself was to one of the blockaded ports 
of the confederacy; that the port of Cardenas was to be used simply 
as an intermediate port of call and transshipment of the cargo; that 
the cargo should be there transshipped to a steamer better adapted 
for blockade running, and that at Cardenas he was to report to a con- 
federate representative who would direct his future actions with refer- 
ence to the schooner and the cargo. He also testified that he had 
been employed because of his especial knowledge of the southern coast. 
There were no invoices, no bills of lading and no manifests. The mate 
also told how he had met Yancey and other well known agents of the 
confederacy at the house of Isaac Campbell & Co., at London, and 
how he was at first employed to undertake a blockade running adven- 
ture on a steamer and subsequently transferred to the Hart nominally 
as mate but really in charge of the cargo. There was an entire absence 
of papers and circumstances to show that there was any intention to 
dispose of the cargo at Cardenas in the usual way of lawful commerce. 
The court carefully distinguished between the case of a simulated 
neutral destination and that of a vessel having an actual terminus at 
a neutral point. It was conceded that if the Hart was a neutral vessel 
engaged in carrying a cargo from an English port to Cardenas for the 
general purpose of trade commerce and sale at Cardenas without an 
actual ulterior destination to the belligerents neither vessel nor cargo, 

38 The Stephen Hart, Blatchf. Prize Cas. 387. 
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although in its nature contraband, was subject to condemnation. But 
the mere fact that the vessel was documented for, and sailing upon a 
voyage from London to Cardenas could not be accepted as conclusive 
evidence of actual destination as such a limitation upon the inquiry 
would open very wide the door for fraud and evasion. 

"The law," said Judge Betts, "seeks out the truth and never in any of 
its branches tolerates any such fiction as that under which it is sought to 
shield the vessel and her cargo in the present case. If a guilty intention 
that the contraband goods should reach the port of the enemy existed 
when such goods left their English port, that guilty intention could not 
be obliterated by the innocent intention of stopping at the neutral port 
on the way. If, in stopping at such port there be no intention to trans- 
ship the cargo and if it is to proceed to the enemy's country in the same 
vessel in which it comes from England, of course there can be no purpose 
of neutral commerce at the neutral port by the sale of the cargo in its 
markets. The sole purpose of stopping at the neutral must then be 
merely to have upon the papers of the vessel an apparent neutral destina- 
tion for the cargo. If, on the other hand, the object of stopping at the 
neutral port be to transship the cargo to another vessel to be transported 
to a port of the enemy while the vessel in which it was brought from 
England does not proceed to a port of the enemy there is equally an 
absence of all lawful commerce at the neutral port. The only commerce 
carried on in such a case consists of the transportation of the contraband 
cargo from the English port to the enemy port as was intended when it 
left the English port. It was held that in all such cases the transporta- 
tion or carriage of contraband goods is to be treated as a unit from the 
port of delivery to the enemy's country; that if any part of such voyage 
or transportation is unlawful it is all unlawful and the vessel and cargo 
are subject to capture as well before arrival at the neutral port at which 
she touched as on the voyage or transportation by sea from the neutral 
port to the port of the enemy. 

The judgment of condemnation of ship and cargo was subsequently 
affirmed by the Supreme Court. 39 

Another phase of the problem was presented by the case of the 
steamer Circassian,* which was captured while on an ostensible voyage 
from Bordeaux to Havana. No part of the cargo was contraband 
but the ship and cargo were condemned for an attempt to run the 

39 The Hart, 3 Wall. (TJ. S.) 559. 

40 The Circassian, 2 Wall. (U. S.) 135. Mr. Justice Nelson dissenting, on the ground 
that at the time of the capture of the ship the blockade of the port of New Orleans had 
been raised. The mixed commission, the American commissioner dissenting, subse- 
quently awarded compensation to the owners. (Moore, Int. Arbs., vol. iv, 3911, 3920, 
3922.) 
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blockade of New Orleans. It was held that evidence of such an inten- 
tion might be collected from bills of lading, letters and papers found 
on board the vessel, acts and statements of the owners or hirers of the 
vessel, shippers of the cargo and their agents, and from the spoliation 
of papers at the time of the capture. The evidence showed that the 
Circassian was chartered at Paris by one Souprey as agent. The char- 
ter party contained a stipulation that the vessel should go to Havre 
or Bordeaux and after being laden, proceed with her cargo to Havana, 
Nassau or Bermuda, and thence to a port in America and, "run the 
blockade if so ordered by the owners or freighters." With the charter 
party there was a memorandum of an affreightment given to Bouvet, 
one of the shippers and signed, "For account and with authority of 
J. Souprey," which provided that, "M. J. Souprey engaged to execute 
the charter party of affreightment, that is to say, that the merchandise 
shall not be disembarked except at New Orleans and to this effect he 
engages to force the blockade." The bills of lading spoke of the ship 
as "loading at the port of Havana for orders" and the stipulation was 
to deliver the packages at 

the said port of Havana there to receive orders for the final destination 
if any of said steamer and to deliver the same to Messrs. B. & Co., to 
their order, he and they paying no freight, in accordance with the terms 
of any charter party; which is to be considered the supreme law as 
regards the said steamer, the orders to be received for her at her final 
destination. 

Letters found on board disclosed an intention to run the blockade 
and almost at the moment of capture the captain ordered the destruc- 
tion of a package of letters which had been sent on board after the 
ship had cleared for Bordeaux. Their destruction was strong evidence 
against the ship and the cargo and as said by Chief Justice Chase, 
when taken in connection with other evidence, "irresistibly compels 
belief of guilty intent at the time of sailing and the time of capture." 
The Chief Justice also said : 

We agree that if the ship had been going to Havana with an honest 
attempt to ascertain whether the blockade of New Orleans yet remained 
in force, and with no design to proceed further if such should prove to 
be the case, neither ship nor cargo would have been subject to lawful 
capture. But it is manifest that such was not the intent. The exist- 
ence of the blockade was known at the inception of the voyage and its 
discontinuance was not expected. The vessel was chartered and her 
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cargo shipped with the purpose of forcing the blockade. The destina- 
tion to Havana was merely colorable. 

The case of the Bermuda 41 was very fully and exhaustively discussed 
and received the fullest consideration of the Supreme Court. The 
ship had once run the blockade of the port of Savannah and returned 
safely to England. At Liverpool she was loaded with contraband 
goods under the directions of the confederate agents. The master 
was a citizen of South Carolina. The bills of lading required the goods 
to be delivered at Nassau "to order or assign." A light draught 
steamer known as the Herald was connected with the Bermuda as a 
tender. Before she reached Nassau the Bermuda was captured by a 
United States cruiser. At the time of the capture the master threw 
certain boxes and packages overboard and burned a bag supposed to 
contain letters. 

"This spoliation," says Chief Justice Chase, "was one of unusual 
aggravation and warrants the most unfavorable inferences as to owner- 
ship, employment and destination. " 

It was held that when several ships are engaged successively in the 
same transaction of conveying a cargo to a blockaded belligerent post, 
or a ship is let by its owners for the first part of the voyage, with a view 
to the ulterior distribution of the cargo, or when a ship so let is carrying 
a contraband cargo to a belligerent port under circumstances of bad 
faith, the ship may be condemned. The facts and circumstances which 
satisfied the court that the Bermuda had left Liverpool with the inten- 
tion of carrying contraband goods into a blockaded port of the con- 
federacy must be found in the many pages of the record; they are too 
numerous to be here set forth. 

The case of the Peterhof 42 presented a phase of the doctrine which 
had been determined by the French court during the Crimean War. 
The vessel was bound for the neutral port of Matamoras on the Rio 
Grande in Mexico with a cargo which consisted in part of contraband 
articles intended for the use of the confederate army. The question 
of blockade was eliminated from the case. The district court con- 
demned the ship and cargo but on appeal the Supreme Court released 

41 The Bermuda, 3 Wall. (U. S.) 514; Moore Int. Law Dig., vol. vii, §1259. 
« The Peterhof, Blatchf. Prize Cas. 463, 5 Wall. (U. S.) 28 
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the ship and approved the condemnation of the cargo. The rights of 
neutrals were carefully guarded. 

"While articles not contraband," said the court, "might be sent to 
Matamoras and beyond to the rebel regions where the communications 
were not interrupted by blockade, articles of a contraband nature 
destined in fact to a state in rebellion or for the use of their military 
forces were liable to capture although primarily destined for Mata- 
moras. * * * It is true that even these goods if really intended for sale 
in the market of Matamoras would be free of liabilities; for contraband may 
be transported by neutrals to a neutral port if intended to make part of its 
general stock in trade. But there is nothing in the case which tends to 
convince us that such was their real destination, while all the circumstances 
indicate that these articles at least were destined for the use of the 
rebel forces then occupying Brownsville and other places in the vicinity. 
Contraband merchandise is subject to a different rule in respect to 
ulterior destination than that which applies to merchandise not contra- 
band. The latter is liable to capture only when a violation of the block- 
ade is intended. The former when destined to the hostile country or to 
the actual military or naval use of the country whether blockaded or not. ' ' 

In the cases of the Science and the Volante, ships captured while on the 
way to Matamoras, the Supreme Court at the same time decreed resti- 
tution of the cargoes because of the insufficiency of the evidence to 
prove an actual enemy destination. 43 

The decision in the case of the Springbok 44 has attracted much atten- 
tion and is doubtless less satisfactory upon the facts than any of the 
other cases of the series in which the same doctrine was applied. The 
bark Springbok sailed from London, December 8, 1862, and was cap- 
tured September 3, 1863, when about 150 miles east of the port of 
Nassau. The district court of the United States for the southern 
district of New York condemned the vessel and cargo, but on appeal 
the Supreme Court of the United States reversed the decree as to the 
ship and affirmed it as to the cargo. The court was satisfied that the 
ship was in good faith bound for the neutral port of Nassau and was 
therefore not subject to condemnation. The ship's papers were also 
regular and showed that the voyage on which she was captured was 
from London to Nassau. There was no concealment or spoliation of 
any of the ship's papers. The owners of the ship were neutrals and did 
not appear to have any interest in the cargo nor was there sufficient 

«The Volant, 5 Wall. (U. S.) 179: the Science, 5 Wall. (U. S.) 178. 
«The Springbok. Blatchf. Prize Cas. 434 (1863). 



THE DOCTEINE OF CONTINUOUS VOYAGES 83 

proof that they had any knowledge of its unlawful destination. A por- 
tion of the cargo was general merchandise but a part consisted of arti- 
cles especially adapted for military use and a still larger part was cap- 
able of being adapted for such use. The evidence was held to establish 
the fact that the ship was carrying contraband goods which had an 
ulterior but direct destination to a belligerent port and that before the 
capture the intention had been formed to run the blockade. As the 
entire coast was actually blockaded it does not seem to be material 
whether the intention to enter any particular blockaded port had been 
formed. The evidence is not very fully stated in the opinion of the 
Supreme Court but it is set forth in great detail and keenly analyzed 
and reviewed by Judge Betts, in the opinion filed by him in the United 
States District Court. 

It appeared that among other things found in certain packages, the 
contents of which were not disclosed by the bills of lading, were 540 
pairs of gray army blankets, 240 pairs of white blankets, 340 gross 
of brass navy buttons, marked C. S. N. (Confederate States Navy), 
10 gross of army buttons marked A (artillery), 390 gross of army but- 
tons marked I (infantry), 140 gross of army buttons marked C (cav- 
alry) , all stamped on the under side, "Isaac, Campbell & Co., 77 Jermyn 
St., London." There were also 8 cavalry sabers, having the British 
crown on their guards, 11 sword bayonets, 87 pairs of russet brogans 
and 47 pairs of cavalry boots. The bills of lading disclosed the con- 
tents of but 619 out of 2007 packages. The bills and the manifests 
made the cargo deliverable to order. The master was directed by his 
letter of instructions to report himself on his arrival at the neutral 
port to H, who would give him instructions as to the delivery of the 
cargo. The entire cargo was claimed to be owned by the firm of 
Isaac, Campbell & Co., and Thomas S. Begbie, of London. On the 
hearing in the district court the proof taken in the cases of the Stephen 
Hart and the Gertrude were invoked. 45 The Hart had been condemned 
on the ground that its contraband cargo had been sent from England 

45 The invocation of the proofs in the Hart and the Gertrude has been criticised. 
See Twiss, Law Mag. and Rev. (4ser.) 1, quoting from the brief of Mr. Evarts, counsel 
for the claimants before the mixed commission. It was argued by counsel, when 
the Springbok was before the Supreme Court, that invocation was permissible only 
after further proof ordered. In reply it was said that no case decided that a decree 
would be reversed because invocation had been made on the original hearing. The 
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with an ostensible destination to Cuba but with a real destination to 
the enemy's country, by Isaac, Campbell & Co., the same persons 
who with Begbie claimed to own the cargo of the Springbok. The 
Gertrude had cleared from Greenock for Havana or Nassau and been 
captured while on an ostensible voyage to St. John's, New Brunswick. 
Her certificate of registry named Thomas F. Begbie as sole owner. 
She was captured while making for the harbor of Charlestown, South 
Carolina, with a cargo of contraband goods. A comparison of the 
cargoes showed very conclusively that the three ships had been loaded 
from the same general stock. Thus on the Springbok there were 18 
bales of "army blankets, butternut color," each marked A in a dia- 
mond and bearing irregular numbers. On the Gertrude were found 
bales of army blankets each marked A in a diamond and so numbered 
as to supply the missing numbers of the series and show that they were 
a part of a stock of goods which had been shipped as one transaction 
on the different vessels. From the facts of common ownership and 
the character of the cargoes the inference was strongly suggested that 
the Springbok had the same destination which the court had found 
for the Hart and the Gertrude. In addition to the practice of invoca- 
tion the court followed the universal practice of prize courts and took 
cognizance of the status of the claimants, who appeared before it for 
the purpose of learning whether they came with clean hands or whether 
they had been before engaged in a similar illegal traffic. 48 The court 
said: 

That some other destination than Nassau was intended may be inferred 
from the fact that the consignment shown by the bills of lading and the 
manifest was to order or assigns. Under the circumstances of this trade, 
already mentioned, such a consignment must be taken as a negation that 
any sale had been made to any one at Nassau. It must also be taken as 
a negation that any such sale was intended to be made there. * * * We do 

court admitted that the procedure was not strictly regular but held that the matter 
was within the lawful exercise of the discretion of the court. See Davis, Les Tri- 
bunaux des Prises des fitats-Unis. The British foreign office was of the opinion 
that these records were "properly invoked." 

46 The Juffrow, 1 C. Rob. 127; the Argo. 1 C. Rob. 158; the Nancy, 3 C. Rob. 122; 
the Rosalie and Betty, 2 C. Rob. 343; the Experiment, 8 Wheat. (U. S.) 261. Judge 
Betts also cited Mosely on Contraband, p. 99, for the rule that the known character 
of the owners and agents of a vessel as connected with the contraband trade is a 
circumstance to be considered in determining whether there is sufficient reason to 
doubt the regularity of the ship's papers as to justify the court in disregarding them. 
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not now refer to the character of the cargo for the purpose of determining 
whether it was liable to condemnation as contraband but for the purpose 
of ascertaining its real destination; for we repeat, contraband or not, it 
could not be condemned, if really destined for Nassau and not beyond; 
and contraband or not it must be condemned if destined to any rebel 
port, for all rebel ports were under blockade. * * * We cannot look at 
such a cargo as this and doubt that a considerable portion of it was going 
to the rebel states where alone it could be used; nor can we doubt that the 
whole cargo had one destination. Now if this cargo was not to be 
carried to its ultimate destination by the Springbok and the proof does 
not warrant us in saying that it was, the plan must have been to send it 
forward by transshipment and we think it evident that such was the 
purpose. We have already referred to the bills of lading, the manifest 
and the letter of Speyer & Heywood as indicating this intention; and the 
same inference must be drawn from the disclosures by the invocation, 
that Isaac, Campbell & Co. had before supplied military goods to the 
rebel authorities by indirect shipments and that Begbie was owner of 
the Gertrude and engaged in the business of running the blockade. If 
these circumstances were insufficient grounds for a satisfactory conclu- 
sion, another might be found in the presence of the Gertrude, in the 
harbor of Nassau, with undenied intent to run the blockade about the 
time when the arrival of the Springbok was expected there. * * * All 
these condemnatory circumstances must be taken in connection with the 
fraudulent concealment attempted in the bills of lading and the manifest, 
and with the very remarkable fact that not only has no application been 
made by the claimants for leave to take further proof in order to furnish 
some explanation of these circumstances but that no claim sworn to 
personally by either of the claimants has ever been filed. Upon the 
whole case we cannot doubt that the cargo was originally shipped with 
intent to violate the blockade; that the owners of the cargo intended that 
it should be transshipped at Nassau into some vessel more likely to 
succeed in reaching safely a blockaded port than the Springbok; that the 
voyage from London to the blockaded port was as to cargo, both in law 
and in the intent of the parties, one voyage; and that the liability to 
condemnation if captured during any part of that voyage attached to the 
cargo from the time of sailing. 47 

The attitude of the British government with reference to these seiz- 
ures has been misunderstood. When the correspondence between the 
two countries was published in 1900, it appeared that it at the time 
had found no reasons for questioning the correctness of the decision 
in any of the cases. 48 It seems that the opinions and arguments of 
English counsel employed by the claimants have been published as 
though they were the official opinions of the law officers of the crown. 

« The Springbok, 5 Wall. (U. S.) 1 (1866). 

48 Correspondence, Miscellaneous (1900), Nos. 1, 27, 28, 31, 33. See Hansard, 
3 ser., vol. cixx, cols. 1834-5. Debate in House of Lords, May 18, 1863. 
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On February 20, 1864, after the determination of the Springbok case 
in the court of original jurisdiction, Earl Russell informed Lord Lyons 
that her majesty's government had considered the judgment of Judge 
Betts and would not officially interfere in the matter; that the owners 
must be left to the usual and proper remedy by appeal. Lord Russell 
further declared that 

a careful perusal of this elaborate and able judgment containing the 
reasons of the judge, the authorities cited by him in support of it, and 
the important evidence properly invoked from the cases of the Stephen 
Hart and the Gertrude (which her majesty's government have now seen 
for the first time), in which the same parties were concerned, goes so far 
to establish that the cargo of the Springbok, containing a considerable 
portion of contraband, was never really and bona fide destined for Nas- 
sau, but was either destined merely to call there, or to be immediately 
transshipped after its arrival there without breaking bulk and without 
any previous incorporation into the common stock of that colony, and 
then to proceed to its real destination, being a blockaded port The 
complicity of the owners of the ship, with the design of the owners of the 
cargo, is to say the least, so probable on the evidence that there would be 
great difficulty in contending that this ship and cargo had not been 
rightly condemned. 

After the case was finally disposed of by the Supreme Court, the owners 
of the cargo presented to Lord Stanley, who had become foreign secre- 
tary, a petition asking that the government demand from the United 
States compensation for the damages caused by the alleged illegal 
condemnation of their property. The petition was accompanied by 
the opinion of private counsel 49 for the claimants that the judgment 
rested upon grounds, many of which were inaccurate in fact and erro- 
neous in principle. This petition and opinion were referred to the law 
officers of the crown and thereafter, on July 24, 1868, the foreign 
office announced that the government would not be justified in mak- 

45 Mr. Mellish, afterward Lord Mellish, and Sir Vernon Harcourt (Historicus). In 
this opinion it is said that "the Supreme Court have in their opinion justly stated 
that the real question upon which the condemnation must turn is the original desti- 
nation of the cargo." Moore, Int. Law. Dig., vol. vii, p. 723. In his juridical 
review of the Springbok case, Dr. Gessner states that the British foreign office 
shortly after the seizure of the bark Springbok laid the case before the law officers of 
the crown and were advised that the seizure was null and void. 

This opinion is quoted in Wharton, Int. Law Dig., vol. vi, §362. p. 394, and by 
Desjardin, 59 Revue desDeux Mondes, 218. Arecent writer in the Law Quart. Rev., 
vol. 17, lxv, p. 24 note, states that he has been unable to find any record of the 
opinion. 
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ing any claim for compensation. With reference to the objection to 
the inference drawn by the court from the fact that the bills of lading 
did not disclose the contents of the packages or name any consignee 
because this was the customary practice in that trade, it was stated that 
a practice which might be 

perfectly regular in time of peace under the municipal regulations of a 
particular state, will not always satisfy the laws of nations in time of war, 
more particularly when the voyage may expose the ship to the visits of 
belligerent cruisers. 

The ship's manifest was equally silent. 

"Having regard," said the foreign office, "to the very doubtful char- 
acter of all trade ostensibly carried on at Nassau during the late war in 
the United States and to many other circumstances of suspicion before 
the court, her majesty's government are not disposed to consider the 
argument of the court on the point as otherwise than tenable. " 

Under all the circumstances and in the absence of evidence from 
the claimants as to what was to become of the goods after their 
arrival at Nassau, her majesty's government thought that 

the court was entitled to draw the inference that the consignors of 
the goods intended to be parties to the immediate transport and impor- 
tation of these goods into a blockaded port on their being taken out of 
the Springbok. 

As to the reference in the opinions to the Gertrude and the statement 
of the claimants that the Gertrude did not arrive at Nassau until after 
the capture of the Springbok, it was said that she appeared to have been 
delayed but 

when she did reach Nassau after the capture of the Springbok she took 
on board a contraband cargo, on which the marks and numbers corre- 
sponded to some extent with certain marks and numbers on many pack- 
ages in the Springbok and she was captured and condemned without 
any attempt being made to resist such condemnation. 

Nor did her majesty's government consider that the decisions in the 
cases of the Peterhof and the Dolphin called for any intervention. 
While not accepting as satisfactory all the reasons assigned by the 
court, Lord Russell was not 

prepared to say that the decisions themselves under all the circumstances 
of the cases are not in harmony with the principles of the judgments of 
the English prize courts. With respect to the case of the Pearl her 
majesty's government considers that the course pursued by the judge 
was fair and equitable. 
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Claims for compensation for damages arising out of the condemna- 
tion of these vessels were presented to a commission which was created 
under the provisions of the treaty of Washington. The claimants 
were ably represented before this commission and it is not possible 
to conceive of any objections to the legality of the judgment which 
condemned the cargo of the Springbok which were not there urged 
with acuteness and force. The commission awarded damages for the 
detention of the ship but unanimously disallowed any claim for dam- 
ages for the condemnation of the cargo. 50 

The doctrine as applied by the prize courts of the United States has 
never since been questioned by Great Britain. But many distin- 
guished jurists were of the opinion that it was an innovation upon the 
original doctrine and particularly objectionable when applied to the 
law of blockade. Sir Travers Twiss 51 asserted that so severe an expo- 
sition of the law of blockade was not to be found in the reported judg- 
ments of the European prize courts and that it added a new terror to 
war. He thought that it might be presumed that the judges of the 
Supreme Court did not foresee the wide scope of interference with neu- 
tral commerce which what he called the doctrine of blockade by inter- 
pretation would authorize, and that they had overlooked the fact that 
no evidence can in the nature of the case be forthcoming in a ship's 
papers or in the cargo papers, to refute the suggestion of a possible 
reshipment of the cargo on board another vessel destined to another 
port after delivery at the port of primary destination. The judgment 
in his opinion also violated the rule of maritime prize law that the ship's 
manifest and the bills of lading are the best evidence of the ownership 
and destination of the cargo. Sir Robert Phillimore 52 found it diffi- 
cult to support the decision 

of the majority of the Supreme Court of the United States in the case of 
the Springbok, that a cargo shipped for a neutral port can be condemned 

50 British and American Claims Commission; Art. xii of the treaty of Washing- 
ton; Moore, Int. Arbs., vol. iv, p. 3928; Hale's Report, p. 117 ;vol. 3, For. Rel., 1873; 
Blue Book, North America, No. 2 (1874); Brief of Mr. Evarts, Department of State. 

51 Belligerent Rights on the High Seas since the Declaration of Paris (1884). This 
paper was read before the Antwerp meeting (1877) of the Association for the Reform 
and Codification of the Law of Nations, and is also printed in Law Mag. and Rev., vol. 
iii (4th ser.), p. 12. 

The statement that the opinion in the Springbok case was by a majority of the 
court is an error. There was no dissent. 
62 Phillimore, Int. Law, vol. iii, p. 490. 
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on the ground that it was intended to transship it at the neutral port and 
forward it by another vessel to a blockaded port. 

Sir Sherston Baker 53 believed that the rule announced by the court 
had inflicted a serious blow on neutral rights and was in conflict with 
the views generally expressed theretofore by the United States. 
Hall 54 objected to the decisions because the vessels were in his judg- 
ment condemned 

not for an act, for the act done was in itself innocent, and no previous 
act existed with which it could be connected so as to form a noxious 
whole, but on the mere suspicion of an intention to do an act. Between 
the grounds upon which these and the English cases were decided there 
is of course no analogy. 

But the argument constructed upon the airy premise, "of course," 
was not satisfactory to other writers. 

"In the administration of all law, "said Sir Edward Creasy, 56 "interna- 
tional as well as municipal, the realities and not the sham are to be 
regarded. The artifice which is in fraud of the law is itself a breach of 
the law. Unquestionably there ought to be a very full and clear proof 
of the artifice being practiced as well as planned. The burden of proof 
necessarily lies on the captor who imputes liability to seizure, nay more, 

53 Halleck's Int. Law, vol. ii (Baker's ed.), p. 219. In a later work, entitled First 
Steps in Int. Law, p. 310, Baker says: "It is a most unfortunate decision * * * 
vessels are captured while on their way from one neutral port to another and were 
condemned not for what they had done, which was prima facie innocent, but on the 
suspicion of an intention to do an unlawful act." 

54 Hall, Int. Law, 4th ed., p. 695 note. "Of course, the analogy of 'continuous 
colonial voyages' is nil ad. rem.," says a recent writer in Jour, of Soc. of Com. Leg. 
(n. s.),vol vi, p. 204. Lawrence (Int. Law, p. 597) says: ''Putting aside disputes as 
to fact, the statements of law involved in the decision are open to grave doubt. If a 
belligerent may capture a neutral vessel honestly intended for a neutral port, and 
condemn her cargo because he vaguely suspects it will be transferred to some vessel 
unknown to him and sent to some hostile destination also unknown to him, a new 
disability has been imposed upon neutral commerce. States at war will in future 
be able to establish what has well been called a blockade by interpretation of any 
neutral port situated near the coast of an enemy. * * * Its authority has been 
seriously impaired by this chorus of disapproval. The utmost that can be allowed is 
that, if the captors have clear and definite proof that the destination of the cargo is 
hostile while that of the vessel is neutral, the courts may separate between the two 
and condemn the former while releasing the latter. Further it is impossible to go 
without inflicting great injustice on neutral trade." As this distinction was made by 
the Supreme Court in the Springbok case, the force of the criticism is not apparent. 
For similar statements, see Walker, Science of Inter. Law, p. 514, and Walker's Manual 
of Pub. Int. Law, p. 209; Taylor Int. Law, § 683. 

65 Creasy, First Platform of Int. Law, p. 624. 
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neutral destination ought to be looked on as presumptive proof of the 
destination of the cargo and the evidence on behalf of the captors to 
outweigh such presumption ought to be very different in quality and 
amount from what was held sufficient in the case of the Springbok. But 
if full and clear evidence is adduced that the contraband was not destined 
for sale and consumption in the neutral markets, but that the direct 
and primary object of their shipment was to forward them to or for the 
enemy, then the belligerent against whom they were destined to be 
used has a right to protect himself by arresting and seizing the intended 
instruments of ill to him while they are on the seas which are the high- 
ways of all nations but the territories of none. " 

Prof. Montague Bernard 56 objected not so much to the rule as to 
the severe manner in which he believed it had been enforced. He 
admitted that it was probable that all through the war very few cargoes 
were really intended to be disposed of at Nassau, and that injustice 
would rarely be done by acting on the presumption that the business 
of southern traders or agents residing there was not so much to make 
purchases on the spot as to forward the transmission of goods from 
Europe. He thought that it must be admitted that while the rules 
which had been gradually worked out by the prize courts were not 
on the whole inequitable, their application had sometimes been severe. 
Excuses for this he found in the extreme facility with which the rules 
themselves might be evaded. Prize courts were incessantly struggling 
with artifices and contrivances which are traditional and resorted to 
in all maritime wars, artifices and contrivances as easy to practice as 
they are difficult to unmask — by which neutral trade is constantly 
struggling to escape the heavy pressure of war and elude its restraints. 
He recognized the danger, however, to neutral trade, in the tendency 
to infer ulterior destination from insufficient and unsatisfactory 
evidence. 

There was also a difference of opinion among American writers. 

56 Bernard, The Neutrality of Great Britain during the American Civil War, p. 
320. In the British Manual of Naval Prizes (1866), the editor, Mr. Lushington, after 
stating that in this volume the destination of the vessel had been treated as conclusive 
evidence of the destination of the goods, contrary to the claim of the belligerents, 
said: "Judged by principle the view of the belligerent seems correct. A neutral 
vessel which forwards munitions of war on their way to their ultimate destination to 
one of the belligerents is really aiding and abetting in the war and this on the high 
seas." The same statement of the rule appears in the Naval Prize Manual of 1888. 
But Professor Holland, the editor of the last edition, regards the rule as obsolete. 
See statement of Lord Salisbury, infra. 
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President Woolsey 57 believed that the American decisions were a natural 
extension of the English principle of continuous voyages as announced 
by Lord Stowell, but suggested the danger that the courts might infer 
the illegal intention from insufficient evidence. J. C. Bancroft Davis, 58 
American minister in Berlin, published a defense of the decisions 
and the practice and procedure adopted by the American prize courts, 
and remarked that the fact that the United States has been a defender 
of neutral rights in the past does not require it to advocate and defend 
a fictitious neutrality. Dana, 59 writing before the final decision 
in the Springbok case, said that if the cargo is destined to be carried 
through a blockade, it can be captured at any stage of the voyage. 
A neutral destination will often be interposed in such cases with all the 
ceremonies of landing transshipment and sale as in the case of contra- 
band and the same test and principles of reasoning apply to both. Dr. 
Wharton 60 believed that the decision of the case of the Springbok should 
not be adhered to because in his opinion it violated those principles 
of neutral rights for which the United States had always consistently 
contended. His principal objection was, however, to the application 
of the doctrine to the law of blockade. 

As was to be anticipated the decided weight of continental opinion 
as expressed by writers on international law was against the sound- 
ness and policy of the American decisions. These writers had never 
accepted either the rule of the war of 1756 or the doctrine of continuous 
voyages as applied by the British prize courts and could not reasonably 
be expected to approve an application of the doctrine which seemed 
to impose further restrictions upon the claims of neutrals. The dis- 
approval of the rule as applied to the law of blockade was almost uni- 
versal as it was inconsistent with the French practice of condemnation 
only after a vessel had once been warned of the existence of the block- 
ade by the blockading fleet. But some of the most distinguished con- 
tinental writers found nothing particularly objectionable in the appli- 

" Woolsey, Int. Law (6 ed.), p. 536. 

58 Davis, Les Tribunaux de prises des Etats-Unis, Paris (1878). See Snow, Int. 
Law (2d ed.), p. 160. 

59 Wheaton, Int. Law (Dana) §598, note 231. See also the pamphlet by Histori- 
cus on The Nassau Trade, pp. 33-40 (1863). 

60 Wharton, Int. Law Dig. , vol. iii, §363, p. 404. See also an article in the Indepen- 
dent, June 10, 1889, on Patches on the Constitution. Reprinted in the Dip. Corres. 
of the Am. Rev., vol. i, p. xxvii. 
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cation of the doctrine of continuous voyages to the carriage of contra- 
band. Calvo, 61 who may be considered as belonging to the continental 
school of writers, reviews the case of the Springbok very fuUy and 
expresses approval of the doctrine of the case, although like many 
others he was not satisfied with the evidence. According to Fiore, 62 

contraband goods destined for one belligerent may be seized by the other 
belligerent if found on a neutral ship sailing between neutral ports if it 
is plain that the intention was to supply the goods to the former belliger- 
ent. In this sense the voyages of such goods are continuous as they con- 
stitute an indivisible unity as links in the same chain. This by itself 
however would not justify the seizure of the vessel but only the seizure of 
such goods as are actually contraband. 

Gessner' 3 also condemned the decision in the Springbok case but 
approved the doctrine as applied to the carriage of a contraband. 

"The capture," says he, "can be justified even if the destination is a 
neutral port if it can be proved beyond a doubt that the contraband of 
war is destined for the enemy. " 

Bluntschli 64 stated the rule clearly and definitely that if the ship or 
goods are sent to the destination of a neutral port only the better to 

61 Calvo, Le Droit Int. (4 ed.), torn, v, p. 43, where the views of many writers are 
stated. "C'est la destination ennemie qui decide: En principe il n'y a pas de la 
contrebande entre ports neutres mais il ne faut pas qu'en observant la lettre de ce 
principe on en blesse l'esprit, * * * on ne peut done, dans le cas de contrebande, 
rejeter I'application de la thebrie de la continuity de voyage comme dans la question 
du blocus. La contrebande est soumise a la capture dsis qu'elle a quitte' le port 
neutre a destination d'un port ennemi, qu'elle soit exp^diee directement ou par 
voie d&ournee; 'dolus circuitu non purgatur.' " (Geffcken, Heffter (4th ed. French), 
p. 392 note 2.) 

62 Fiore, Le Droit Int, torn, iii, §1649, by Antoine. 

83 Gessner, Rev. de Droit Int., torn, vii, p. 236. See Woolsey, Int. Law, p. 357, 
citing Nord Deutsche Alleg. Zeit. of Dec. 29/30 (1868). In Le Droit des Neutres 
Sur Mer, p. 137, Dr. Gessner says: "Le transport des articles de contrebande n'est 
permissible suivant les principes que nous croyons juste que lorsque le vaisseau 
neutre est saisi en pleine mer, et que la destination pour Pennemi des marchandises 
qu'il porte ne fait 1'objet d'aucun doute. Une fois la destination bien d^terminee, 
il est parfaitment indifferent que le vaisseau neutre se rende dans un port neutre 
d'oii la contrebande de guerre doit etre transported dans un port belligerant, ou que 
les destinataires prennent possession de la marchandise dans le port neutre. Le 
lieu de destination n'a aucune importance; tout depend de la destination elle-meme, 
du fait que la marchandise est, ou n'est pas, destinee a un belligerant; du fait que 
1'on ne peut pas d&luire des circonstances qu'elle sera appliquee aux besoins de la 
guerre." 

64 "Si les na vires ou marchindises ne sont exp^dies a destination d'un port neutre 
que pour mieux venir en aide a l'ennemi il y aura contrebande de guerre et la con- 
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come to the aid of the enemy, they are contraband of war and may 
legally be confiscated. Perels 65 agreed that when a ship laden with 
contraband goods is on a voyage from one neutral port to another, it 
does not follow that the destination is conclusive as to the innocence 
of the cargo. Others assert that the idea of contraband is not to 
be entertained in connection with a voyage from one neutral port to 
another and repudiate the doctrine of continuous voyages in its 
entirety. 66 The grounds upon which writers of this class place their 
objections to the doctrine, as applied in the American cases, are well 
stated by Fauchille, in his work upon the law of blockade. 67 After 
speaking of the origin of the doctrine he says: 

This doctrine was pushed by the Supreme Court of the United States 
so as to make it sustain the seizure of a vessel between the port of 
original departure and an intermediate neutral port and this on the 
conjecture of an ulterior adventure being projected for the goods in 
question from such intermediate neutral port to a blockaded port. * * * 
The effect of this decision is to impose upon a voyage between two neu- 
tral ports the penalties which may be imposed on a voyage between a 
neutral and a belligerent port. The decision stands on the fiction that 
though the vessel in which the goods are to be carried is changed at the 
intermediate port, yet the voyage is the same; and the reason would 

fiscation sera justified." Droit Int. Coding (Lardy's ed., 1895, §813). Bluntschli 
condemned the doctrine applied to the law of blockade. See §835 note. 
66 Perels, Das Internationale Oeffentliche Seerecht, p. 259, French ed., p. 278. 

66 In a paper read before the International Law Association at the 1905 Session, 
Dr. Thomas Batysays:"One cannot feelsatisfied with Pillet's permission to bellig- 
erents to contradict the ship's papers purporting to show a neutral destination, by 
evidence ah extra. Such a permission immediately renders nugatory the freedom 
which a neutral is formally accorded. Pillet, moreover, adopts the curious view 
that, if the destination of goods is a neutral port, they cannot be contraband, even 
if they are meant to go overland to the enemy; whilst if the immediate destination is 
a neutral port, but they are meant to be eventually carried on to a hostile one by 
sea, they are capable of condemnation. If he means that if they have a through bill 
of lading to the enemy's port they may be confiscated, there may be little objection 
to the proposition, Otherwise there seems no reason in the nature of things why a 
conjectural voyage by water should be any more taken into account than a con- 
jectural voyage by land. (Lois de le Guerre, §§216, 217.) Pillet follows Gessner, 
Phillimore and Perels in his theoretically satisfactory but practically fatal concession, 
Desjardins does not seem to go so far; he allows the belligerent to make a capture 
when the ostensible neutral destination is a mere blind." 

See Theorie du Voyage Continue. Paul Fauchille, Rev.de Droit Int. et Pub., 
torn, iv, p. 297. 

67 Fauchille, Du Blocus Maritime, §335 ff. 
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apply no matter how many changes the goods might be subjected to or 
how many successive neutral ports they might pass through. But inter- 
national law repudiates such fictions. International law being eminently 
law based on common sense, the fiction in the present case imposes on 
neutral commerce burdens irrationally onerous. It gives to belligerent 
cruisers power over a neutral port, greater and more arbitrary than they 
possessed in respect to belligerent ports since while neutrals can carry to 
non-blockaded ports objects contraband of war they cannot without 
risk of seizure carry the same objects to another neutral port. 

In some instances the criticism has been intemperate and unreason- 
able and based upon inadequate knowledge of the facts. 68 Kleen 
states that the doctrine of the British prize courts was revived by 
the United States during the war of rebellion, 

par des commandments ignorants et des juges qui entraines par le 
chauvinisme de ce conflit acharnS, refusaient aux Sudistes le droit des 
belligerent; et cela, en d6pit de la d^saprobation tant du governement de 
Washington que des principales autorites scinetifiques americaines. 88 

68 Remy (Thebrie de la Continuity du Voyage, etc.) states that the case of the 
Springbok was decided by the Supreme Court of New York. Fiore is also a trifle vague 
as to the identity of the court. (Nouveau Droit Int. Pub. (Antoine), torn, iii, §§1648, 
1649.) 

68 Kleen, Lois et Usages de la Neutrality, torn, i, p. 638 (1898). If there is any 
justification for this disparaging reference to the Supreme Court of the United 
States it must be found in the letter which it was claimed was written by Mr. Justice 
Nelson to William Beach Lawrence, in which the justice is said to have stated "that 
the Supreme Court was not familiar with the law of blockade at the time when the 
appeal in the case of the Springbok came before it, and that the minds of several of 
the judges were warped by patriotic sentiments and by resentment against England." 
The letter is printed in Law Mag. and Rev., 4 ser., vol. iii, p. 31, and has been referred 
to by all who were dissatisfied with the decisions. See also North Am. Rev., July-Aug. , 
1878, article by Wm. Beach on International Obligations. There is nothing remark- 
able possibly in the fact that a dissenting judge should feel that the majority of the 
court were ignorant of the principles of the law which they announced. Mr. Justice 
Nelson dissented in the case of the Circassian upon the ground that the blockade of 
New Orleans had been raised before the vessel was captured. He did not agree with 
the majority of the court as to what constituted a blockade, but he concurred with 
the other justices in all the decisions of the Supreme Court which announced and 
applied the doctrine of continuous voyages and continuous transport. It has been 
frequently assumed that he dissented from the opinion in the case of the Springbok. 
There were no dissenting opinions in any of the cases except as stated in the case 
of the Circassian. 

As said by Judge Baldwin, in his inaugural address as President of the International 
Law Association, perhaps this particular criticism is sufficiently answered by similar 
rulings which have been made by the prize courts of France and Italy. 
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It is also remarkable that nearly all the critics persist in asserting that 
the American courts held that a mere suspicion of an intention to pro- 
ceed ultimately to a belligerent destination justified the condemnation 
of the cargo or of the ship and the cargo. 70 No such rule is found in 
any of the decisions. It was held that the suspicion justified the deten- 
tion and search of the ship and that the intention to carry the cargo 
to the belligerent must be proven like any other fact by competent 
and relevant evidence. The fact that the critic is of the opinion that 
the evidence was not sufficient to justify the conclusion at which the 
court arrived has little if any bearing upon the question of the correct- 
ness of the rules of law involved in the case. Nor was it held that the 
intention alone was a violation of law; the condemnation resulted 
from proof of a specific act done with an illegal intention. There was 
nothing novel in the rule. It had been enforced by Lord Stowell, 
approved by Judge Story, by the United States during the war with 
Mexico, and by the prize courts of France during the Crimean War. 
It is true that the principle was applied under new conditions, but 
an "innovation" of this character is familiar and does not strike 
English and American statesmen and jurists as a novelty. As said 
by Lord Stowell in the Atalanta: 71 

All law is resolved into general principles, the cases which may arise 
under new combinations of circumstances leading to an extended appli- 
cation of principles, ancient and recognized, by just corollaries may be 
infinite; but so long as the continuity of the original and established 
principles is preserved pure and unbroken the practice is not new nor is 
it justly chargeable as an innovation on the ancient law when in fact the 
court does nothing more than apply old principles to new circumstances. 

The British prize courts condemned ships which had been captured 
while on the run from the neutral port to the belligerent port; 72 the 

70 "Ludicrous," "absurd" and "attenuated," used adjectively seem to be the 
favorite argument. See "Recrudescence of Belligerent Rights." Proceedings Int 
Law Assoc, 1905, p. 129. 

71 The Atalanta, 6 C. Rob. 440, 458 (1808). 

72 In the cases of the Susan and the Hope (the Caroline, 6 C. Rob., 641 note) 
neutral American vessels were condemned by Sir Wm. Scott for carrying on voyages 
from Bordeaux official dispatches destined to French authorities in the West Indies. 
In neither case does it appear to have been alleged that the apparent destination of 
the vessel was not her true and final destination, or that she was especially employed 
by the French government. Nevertheless it was held that the transportation of the 
dispatches toward their belligerent destination was an unneutral and a prohibited 
service. (Noted in Moore, Int. Law Dig., vol. vii, p. 727.) 



96 THE AMERICAN JOURNAL OP INTERNATIONAL LAW 

American courts condemned ships which had been captured while on the 
run from neutral port to the intermediate neutral port ; with the inten- 
tion to proceed to a belligerent port. Unless it is arbitrarily assumed 
that the ship is free from capture until it has left the intermediate 
neutral port because of the fact that its papers are regular in form, it 
is difficult to see that there is any difference in principle. If the 
voyage was illegal the noxious quality was imparted by the inten- 
tion which was entertained at the time of the departure from the initial 
neutral port. When the capture was made after the ship or cargo had 
left the port of simulated destination the evidence of the original inten- 
tion was furnished by what had been done at the intermediary port. 
If the goods had been incorporated into the common stock of the neu- 
tral country it was thus conclusively shown that any illegal intention 
which may have been entertained had been abandoned and hence no 
offense had been committed. The cargoes carried in the colonial trade 
were seldom contraband and were always going ostensibly to a neutral 
port where they were in demand in the ordinary course of trade. The 
difficulty in the way of proving the ultimate destination until after 
it was ascertained that the goods had been carried beyond the neutral 
port was thus ordinarily insuperable But a cargo of arms and ammu- 
nition, bearing the significant initials of the confederacy, consigned 
to a confederate agent at a confederate port, or at an insignificant 
island thereby, carried on a ship with false and contradictory papers, 
was in itself evidence which could not properly be disregarded by any 
court which declined to close its eyes to facts and be imposed upon by 
a mere fiction. 

The doctrine in the last analysis means simply that a person cannot 
be permitted to do by indirection what he is forbidden to do directly 
and that a fraudulent act is none the less fraudulent and objectionable 
because concealed beneath the forms of legality. The admitted prin- 
ciple is applied to facts as they are and not as they are made to appear 
to be. The doctrine does not rest upon a fiction ; it looks beneath the 
fiction to the facts and if, as has been said, there is no place in inter- 
national law for fictions, the doctrine should be accepted without fur- 
ther objection. A vessel sailing from A to C with a pretended desti- 
nation to an intermediate destination at B claims the benefit of a fiction 
when it asserts that the run from A to B constitutes a complete voy- 
age. The fact stripped of all pretense is that there is one continuous 
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voyage from A to C, although made circuitously with a fictitious ter- 
mination at B. 

It may be conceded that it is of the essence of the administration of 
prize law that a ship can only be condemned "out of her own mouth;" 
that in the first instance the case must be heard upon evidence found 
on the ship, such as papers, the testimony on oath of the master, officers 
and other persons on board at the time of the capture. If the papers 
are regular and nothing is found which casts suspicion upon their 
genuineness, the ship is entitled to proceed, although the cargo, if con- 
traband and destined for a belligerent, may be condemned. But if 
the papers are incomplete, ambiguous, contradictory or fraudulent, 
or the sworn statements of the parties disclose suspicious circum- 
stances, the court may resort to other sources for evidence of the truth. 
The general doctrines of the law of evidence as administered in the 
municipal courts is not applicable in prize courts. But it cannot be 
that any court is required to close its eyes to obvious facts and decline 
to look beneath a cover of fraud for the truth which lies there con- 
cealed. It cannot be necessary in order to maintain the freedom of 
the seas for the benefit of neutral trade and protect the rights of actual 
neutrals who are in good faith observing the obligations imposed by 
the laws of neutrality to construe the law for the special protection of 
persons who are secretly aiding one belligerent to the injury of the 
other. 

But notwithstanding the protests of jurists, governments continued 
to recoginze and enforce the doctrine of continuous voyages in con- 
nection of contraband goods. Thus in 1885 the French government 
claimed the rights to seize vessels carrying contraband goods to China 
while on a voyage from a neutral port to the English port of Hong- 
Kong. 73 So in 1895, during the war between Italy and Abyssinia the 
doctrine was applied to the carriage of contraband goods destined 
ostensibly to a neutral port but with an ultimate overland destination 
to a belligerent country. The facts bring this case directly within the 
doctrine of the Peterhof and the other Matamoras cases. The ship 
Doelmjk, with a cargo of arms and ammunition, anchored in the road- 
stead off Rotterdam and sailed therefrom with a crew signed for Kur- 

73 Geffcken, Chine et le Droit Int., Revue de Droit Int. et de Legis. Com., torn, 
xvii, p. 148. 
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rachee in the English Indies with an intermediate destination of Port 
Said for orders. The Italian government, acting upon information 
received from its foreign representatives and with the knowledge of 
the previous landing of arms at the neutral port of Djibouti, instructed 
its cruisers that if when the Doelvrijk came out of the straits of Bab-el- 
Mandeb, she turned to the right toward the Gulf of Tadjoura instead 
of the left on the ordinary route to Kurrachee, she should be immedi- 
ately searched and if evidence of a hostile destination was found, taken 
to Massoua and proceeded against in the prize courts. On the night 
of August 8, 1896, departing from Kurrachee, the Doelwijh proceeded 
toward D ibouti and was thereupon captured and taken to Massoua. 
Upon investigation it was found that the cargo was composed of rifles, 
cartridges, sabers and other munitions of war. The quarantine papers 
given the ship by the authorities at Port Said described her as a 
British vessel but the nationality papers, viseed on July 30, described 
her as a Dutch ship. The papers found on board also disclosed that 
the ship belonged to one Ruys, "armateur et directeur du Lloyd hol- 
landais." The ship had been chartered March 13, 1896, by the firm 
of Lacarriere et Cie, to depart on March 17, 1896, with the condition 
that the captain should take his orders only from the charterer. It 
also appeared that while the ship's papers gave the destination as Kur- 
rachee the bills of lading signed by the captain gave the destination 
as Port Said for orders. The bills of lading designated the arms as 
having been shipped by Ruys et Cie as agents but named no consignee, 
being consigned to order. No other bills of lading were found on 
board but the firm of Lacarriere produced others signed also by the 
captain which gave the destination as Djibouti. Certain correspond- 
ence between Ruys and the captain, showed that the goods were to 
be carried to Djibouti and that everything there was prepared for their 
disembarkment and reception. Ruys at Rotterdam made no attempt 
to conceal the fact that the ship was destined for Djibouti. The arms, 
which formed a part of the cargo were of an antique pattern and 
seemed especially adapted for the use of the Abyssinians. After full 
argument the prize court decided that both the ship and cargo were 
subject to condemnation on the ground that the ship was engaged in 
carrying contraband of war to Abyssinia by way of the neutral port 
of Djibouti. It was said that under the circumstances the desti- 
nation of the cargo and not that of the ship determined the right to 
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condemn the cargo as contraband. The rule applied in the American 
cases was fully recognized by the Italian prize court, although the ship 
and cargo were ultimately restored to the owners on the ground that 
the war had come to an end before the condemnation had taken place. 74 

As applied in this case the doctrine met with the approval of the 
Institute of International Law. 75 

An incident which occurred during the war between China and 
Japan disclosed the views of the Japanese government. 76 Her cruisers 
searched the British mail steamer Gallic in the harbor of Yokohama 
for persons who were carrying to China explosive material intended to 
be used for the destruction of Japanese ships. At the time of the search 
the persons alleged to be on the way to serve in the Chinese army had 
disembarked and proceeded on another ship to Shanghai. But the 
search was continued for articles which they might have left on the 
vessel. The Gallic was at the time on a voyage from San Francisco 
to Hong-Kong by way of Yokohama. It appears that vessels belong- 
ing to the same company to which the Gallic belonged frequently called 
at the Chinese port of Amoy but there was no proof that the Gallic 
intended to do so on this voyage. The Japanese government justified 
the search of the British ship on the probability that it might call again 
at Amoy and that persons or goods on board were destined for China 
by way of Hong-Kong. The British government objected to the pro- 
ceedings because the Gallic had no hostile destination and there was 

H For the decision of the Italian prize court, see Ruys v. Royal Exchange Assur. 
Co., 2 Com. Cas. 201, and Journal de Droit Int. Priv6, pp. 850-878. Archives Diplo- 
matique, torn, i, p. 81 (1897). See generally Brusa, L'affaire de Doelwijk, Revue 
Generate de Droit Int. Pub., torn, iv, p. 157 (1897); Diena, Le Judgment du Conseil 
des Prises d'ltalie dans F Affaire du Dodwifk, Journal du Droit Int. Priv., torn, xxiv, 
pp. 268, 275 (1897);Despagnet, Le Conflitentre Italie et Abyssinnia, Revue Gen. 
de Droit Int. et Priv., torn, iv, p. 39; Remy, Theorie de la Continuity du Voyage, 
p. 62; Kleen, Lois et Usages de la Neutrality, torn, ii, p. 662; Bonfils, Manuel de 
Droit Int. Pub. (Fauchille), §1707; Pillet, Lois Actuelles de la Guerre, §216, p. 329; 
Fedozzi, Revue de droit Int., torn. 29, p. 49 (1897). 

' s Annuaire de I'Institute de Droit Int., torn, xv, p. 231. 

"Takahaski, the legal adviser to the Japanese admiralty, cites the case of the 
Hart as "an established precedent," and remarks that, "Anyone with common 
sense can soon deduce that if Japan had admitted all neutral vessels to be exempt 
from the enforcement of belligerent rights simply because they were ostensibly 
going to Hong-Kong, which is in its geographical position actually a part of China, 
then all neutral vessels would have been exempt from capture even though they 
carried contraband of war." (Int. Law During the Chino-Japanese War, p. 62.) 
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no evidence of any intention to call at the Chinese port of Amoy. In 
reviewing this incident Professor Westlake, who had been one of the 
critics of the Springbok decision," used the following language: 

Goods on board a ship destined for a neutral port maybe under orders 
from the owners to be forwarded thence to a belligerent port, army or 
navy, either by a further voyage of the same ship, or by transshipment 
or even by land carriage. Such goods are to reach the belligerent 
without the intervention of a new commercial transaction. In pursu- 
ance of the intention formed with regard to them by the persons who are 
their owners during the voyage to the neutral port. Therefore even 
during that voyage they had a belligerent destination although the ship 
which carried them may have only a neutral one. 78 

The doctrine as applied in the American case of the Peterhof, the 
French case of the Frau Howina, and the Italian case of the Doelwijk, 
was approved by Great Britain during the Boer War of 1899. 79 Great 
Britain asserted the right to detain neutral vessels bound for the Portu- 
guese port of Lorenzo Marquez when there was reason to believe that 
they were loaded with contraband goods destined overland to the Trans- 
vaal. The detention and search of the German ship Bundesraih led to 
a correspondence between the two governments, in which Lord Salis- 
bury defended the seizure on principle and the authority of the Ameri- 
can cases and cited Bluntschli in support of the right to capture con- 
traband goods when being carried on a neutral ship to a neutral port 
with an ulterior destination beyond to a belligerent. Count Hatzfeldt 
countered by quoting from the British Naval Manual of Prize Law of 
1866 the statement that the destination of the vessel is conclusive as 
to the destination of the goods on board. Lord Salisbury replied that 
the book was published as a convenient guide for her majesty's officers 
in the exercise of their duties, "but it has never been asserted, and can- 
not be admitted to be, an exhaustive or authoritative statement of the 

" See Revue de Droit Int., torn, vii, p. 259. 

78 Takahaski, Int. Law. During the Chino-Japanese War, Intro. Note by Prof. 
Westlake. Reprinted in Law Quart. Rev., vol. xv, p. 3. In Professor Westlake's 
opinion the search of the OaUic could not be justified on the doctrines relating to 
contraband of war. 

79 Correspondence on the Seizure of the Bundesraih, South Africa, No. 1 (1900); 
The seizure of the Bundesraih by J. Dundas White, Law Quar. Rev., vol. 17. lxv, 
p. 12; Contraband Goods and Neutral Ports, by E. L. de Hart, Law Quar. Rev., vol. 17, 
lxvi, p. 193 (a reply to the foregoing article); Baty, Int. Law in S. Africa, pp. 1-44; 
Desjardins, Rev. des Deux Mondes, March, 1900, p. 61. Int. Law Situations (Pub. 
Naval War College), p. 79. 
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views of the lords commissioners." After further explaining away 
the embarrassing statement in the manual, Lord Salisbury said: 

The directions in this manual which for practical purposes were suffi- 
cient in the case of wars such as have been waged by Great Britain in the 
past, are quite inapplicable to the case which has now arisen of war 
with an inland state, whose only communication with the sea is over a 
few miles of railway to a neutral port. 

Professor Holland defended this application of the doctrine of con- 
tinuous transport as 

an innovation which seems to be demanded by the conditions of modern 
commerce. 80 

The German government claimed that Great Britain had no right to 
interfere with neutral goods while on the way from one neutral port 
to another and that the duty of preventing the transmission of con- 
traband to the Transvaal rested upon the Portuguese government. It 
should be noted, however, that the Prussian regulations of 1864 regard- 
ing naval prizes provide that the hostile destination of the goods or the 
destination of the vessel to an enemy's port justifies her seizure. 

After the capture of the Doelmjk by the Italian government the 
owners abandoned the ship and attempted to recover the insurance in 
the English courts and it was held that they were estopped by the 
decision of the Italian prize court upon the questions of fact. 81 But in 
a similar action by the owners of the Peterhof the English court refused 
to be bound by the facts as found by the American court and used lan- 
guage which has been construed as condemning the legal ground upon 
which the Supreme Court of the United States rested its decision. 82 
Dr. Phillimore says that Chief Justice Erie, who decided the case of 
Hobbes v. Henning, is in accord with the Supreme Court of the United 
States upon the general doctrine, and Prof. Westlake says that the case 

has been represented, I think, erroneously as repudiating the doctrine of 
continuous voyages. * * * On the whole then no positive opinion is 

80 The Times, Jan. 3, 1900. The latest edition of the Manual of Naval Prize 
Law prepared by Professor Holland states the rule as follows, "The ostensible destina- 
tion of a vessel is sometimes a neutral port while she is in reality intended after touch- 
ing and even loading and colorably delivering over her cargo there to proceed with 
the same cargo to an enemy's port. In such a case the voyage is held to be con- 
tinuous and the destination is held to be hostile throughout." 

81 Ruys v. Royal Exchange Co., 2 Com. Cas., 201; also (1890) 2 Q. B., 135. 

82 Hobbes v. Henning, 17 C. B. (n. s.) 791. 
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to be found in Hobbes v. Henning on the doctrine of continous voyages 
and the tendency of the court's observations is not unfavorable to 
it. 83 

In the subsequent case Seymour v. Insurance Company, 84 the doc- 
trine is clearly recognized and approved. 

The reasonableness of the doctrine of continuous voyages as applied 
to modern conditions has thus led to its general acceptance by maritime 
states and by writers of high authority, such as Bluntschli, Gessner, 
Kleen, Fiore, Calvo, Bonfils, Westlake, Oppenheim, and others. At 
the session at Weisbaden in 1882, the Institute of International Law 
condemned the decision in the case of the Springbok in unsparing 
terms, 85 but this representative body of jurists of all nations finally 
adopted the American doctrine. At the meeting in Venice in 1896 
the following rule was approved : 

A destination for the enemy is presumed when the carriage of the 
goods is directed toward one of his ports or toward a neutral port 
which by evident proofs arising from incontestable facts is only a stage 
in a carriage to the enemy as the final object of the same commercial 
transaction. 86 

This phase of the controversy may be considered as closed. 

There are some serious objections to the doctrine as applied to the 
law of blockade. In the case of contraband the guilt attaches to 
the goods but in blockade running the ship is the vehicle of offense and 
the goods merely follow its fate. When the ship is in good faith bound 
to a neutral port and it is intended to there transship the goods and 
carry them to the blockaded ports in another vessel, the theory 
seems to break down and the doctrine of continuous voyages or of 
continuous transport can be applied only if we modify the old 
theory. 87 

83 Phillimore, Int. Law, vol. iii, p. 397; Westlake, Law Quar. Rev., vol. xv,p. 28. 

84 41 L. J. N. S. C. P. affm. in Exchequer Chamber, 42 L. J. N. S. C. P. Ill note. 

85 Rev. de Droit Int., torn, xiv, p. 328 (1882). The conclusions of the committee 
are printed in Rivier, Principes du droit des gens, torn. 2, p. 433, in Moore, Int. Law 
Dig., vol. vii, p. 731. 

86 La destination pour l'ennemi est presumee lorsque le transport va a l'un des ses 
ports, ou bien a un port neutre qui d'apres des preuves evidentes et des fait incontest- 
ables n'est qu'un 6tape pour l'ennemi comme but final de la meme operation com- 
merciale." (Annuaire de 1'Institute de Droit Int., torn, xv, p. 231.) 

87 Two Centuries of American Law, p. 551, International Law, by Prof. T. S. 
Woolsey. 
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Otherwise the application of the doctrine is entirely consistent with the 
general principles of the law of blockade as understood and applied by 
Great Britain and the United States and approved by Prussia and 
Denmark, but inconsistent with the theory and practice of France, 
Italy, Spain and Sweden. The British and American practice subjects 
the ship to capture and condemnation from the time it sails for a port, 
the blockade of which has been diplomatically notified unless 

the port from which the vessel sails is so distant from the seat of war 
as to justify her master in starting with a destination known to be 
blockaded, on the chance of finding that the blockade has been 
removed and should that not prove to be the case with the intention 
of changing her destination. 88 

Under the French practice a ship has the right to proceed to the 
entrance of the blockaded port and there learn whether the blockade 
then exists. Special notice to each vessel duly endorsed on the ship's 
papers is necessary in addition to any public proclamation which may 
have been issued by the government. 89 The doctrine is, of course, 
inapplicable to the law of blockade if this rule is to be accepted, 90 but 
it is consistent with the British and American rule under which the 
neutral trader subjects his property to confiscation immediately upon 
sailing with a clear destination for a blockaded port. As the test of 
criminality is found in the intention, the entire proceedings from the 
time of sailing are open to investigation. 91 The right to capture the 
ship at any time after it sails for the blockaded port presupposes 
the existence of a legal blockade and the necessity for this legal block- 
ade is in nowise affected by the interposition of a neutral port for the 

88 Holland, Prize Law, §133; United States Naval Code, Art. 42; Taylor, Int. Law, 
p. 769; Oppenheim, Int. Law, vol. ii, p. 413; Bulmerincq, Revue de Droit Int., 
torn, x, p. 240; the Betsy, 1 C. Rob. 34. 

89 Calvo, Le Droit Int., torn, v, §2846, et seq; Pistoye & Duverdy, Traite des 
Prises Maritimes, torn, i, p. 370. 

"Bonfils, Manuel de droit Int. public (4 ed.), §1665; De Boeck, De la Propriete 
Privee, §175; Geffcken, Heffter, Le droit Int. (4th ed. French), p. 379, note 9; Depuis, 
Le Droit de la Guerre Maritime, §194-5; Pillet, Les Lois Actuelles de la Guerre, 
§216. 

91 Taylor, Int. Law, p. 680. The ship cannot be admitted to even approach the 
blockaded port for the purpose of inquiry. The Irene, 5 C. Rob. 390. For an 
extreme application of this principle, see the Adula, 176 TJ. S. 361, and the com- 
ments of the defeated counsel thereon in report of the Universal Congress of Lawyers 
and Jurists, 1904, pp. 248-250. 
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purpose of deception or convenience. The legal blockade must exist 
whether the ship is captured while on a direct or circuitous voyage to 
the blockaded port. 

It may be unfortunate from the standpoint of jurisprudence that 
the decisions in the American cases failed to distinguish clearly between 
the application of the doctrine of continuous voyages to the carriage 
of contraband goods and the attempt to breach a blockade, but the facts 
determined the situation and American and English courts deal with 
cases as they arise upon the facts and are prone to allow abstract prin- 
ciples to take care of themselves. They are practical if not always 
scientific. The entire coast of the southern states was blockaded and 
every ship which attempted to carry contraband goods to the confede- 
rate ports was necessarily guilty also at some stage of the voyage of an 
attempt to run the blockade. Under these conditions the ships and 
cargoes might in some of the cases have been condemned upon either 
ground. The Dolphin, the Hart and the Bermuda were carrying con- 
traband of war to a belligerent and were liable to condemnation with- 
out reference to the additional fact that it was necessary to run the 
blockade in order to deliver the cargo to the belligerents. The Peterftaf 
and the Springbok were also carrying contraband and the cargoes were 
condemned and the ships released. As the doctrine of continuous 
voyages was properly applicable to the carriage of contraband goods 
the judgments entered in all these cases were correct regardless of the 
fact that the court included among the reasons for condemnation the 
additional fact that the vessels were engaged in blockade running. 

In its present form the doctrine of continuity is applied to the con- 
tinuous transportation of contraband goods over a previously deter- 
mined route as well as to the continuous voyage of a ship. It seems 
to have been developed naturally and logically by the application of 
well settled rules of law to meet the difficulties arising out of new 
conditions. 

Charles Burke Elliott. 



